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EMPLOYMENT LAW UPDATE 2000

Recently, the United States Supreme Court and
the Supreme Judicial Court (SIC), the highest
court in Massachusetts, issued decisionsin
employment law cases. These cases underscore
that ajury may conclude an employee was the
victim of intentional discrimination if it decides
that the employer was dishonest in presenting its
reasons for termination.

Employers-Be Truthful, Be Fair, Be
Careful!

In Reeves v. Sanderson Plumbing Products,
Inc., the Supreme Court recognized that proving
discrimination is particularly difficult because
one cannot look into another person’s mind to
see what is causing him to reach a decision.
Indirect evidence, known as circumstantial
evidence, is often used to prove discrimination.
If the employer’ s reasons for terminating an
employee are proven fa se, the Supreme Court
held that a reasonable jury may then conclude
that the real reason for the firing decision was
intentiona discrimination.

In Reeves, the plaintiff brought suit under the
Age Discrimination in Employment Act
(ADEA), dleging that his employer terminated
him because of hisage. He was 57 years old
and had worked for Sanderson Plumbing for 40
years. Sanderson Plumbing fired Reeves,
claiming he had failed to maintain accurate time
records. Reeves proved that he had maintained
accurate time records by showing that any
“errors’ in time cards resulted from the
company’s malfunctioning time clock. Other
employeestestified that the decision-maker
treated Reeves differently than younger
employees - was short-tempered with him and
intolerant of any mistakes. Reeves showed that
he was placed on probation for insufficient work
productivity despite having nearly identical
productivity rates as younger employees.

The Supreme Court held that if an employee
proves that he was in a“ protected class’ (e.g.
over age 40 for an age discrimination case), was

qudified for his position, was fired and replaced
by younger employees, and proves that the
employer’ s reason for the firing was false, then a
jury is permitted to infer or conclude that the
employer intentionally discriminated against the
employee. Reeves allows an employee to argue
that if the employer is dishonest about disclosing
the real reason was for the termination, then
“discrimination may well be the most likely
explanation, especially since the employer isin
the best position to put forth the actual reason
for itsdecision.” However, the decision asto
whether or not intentional discrimination
occurred isfor the jury to decide, and the jury
cannot be compelled to find one way or the
other.

The SJC reached the same conclusion in
Abramian v. President & Fellows of Harvard

College.

In Abramian, anationa origin discrimination
case brought under M.G.L. c. 151B, thetrial
judge instructed the jury that if it found that the
employer’ s reasons for the employment decision
were false, it was obligated to find for the
plaintiff. However, the SIC stated that to
compel averdict for the plaintiff stripped the
jury of itsfact-finding role. Instead, the SIC
stated that once a plaintiff has shown the
employer’s reasons are untrue, she/he has
crested an inference that shefhe was a victim of
discrimination. This, combined with the
plaintiff’s prima facie case, i.e. showing that he
was in aprotected class and otherwise qualified,
allowsajury to return averdict for the plaintiff.
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The SIC, in another decision
nondiscriminatory reasons standing alone
would have produced the same decision. A

“mixed motive” caseisoneinwhich the
employee has shown some evidence of
discriminatory animus infecting the
employment decision, and the employer
has shown a legitimate business reason for
terminating the employee. (In cases other
than “mixed motive” cases, once the
employer articulates a legitimate, non-
discriminatory decision, the employee must
then prove that this reason is a pretext and
that there was discriminatory intent in the
mind of the employer.)

In Wynn & Wynn v. Massachusetts
Commission Againgt Discrimination, the
SIC stated that in a“mixed motive” case,
once aplaintiff has shown that a
discriminatory motive played a part in the
employment decision, the employer faces
an increased burden to show that its
legitimate reason, standing alone, would
have produced the same decision.

In Wynn & Wynn, one of the key decision-
makers made a discriminatory remark
during a meeting when the hiring of the
plaintiff, who was pregnant, was discussed.
According to the SIC, once the plaintiff
showed that the discriminatory remarks
were made and were amotivating factor,
the employer was required to present
evidence that it would have made the
decision not to hire her despiteits
discriminatory animus.

Lessonsto Be L earned

Thefirst lesson for employersisto be
honest and truthful. Embellishing minor
incidents or contriving problemsin an
attempt to creste a pattern of grave
incidentsis highly risky. Employees should
keep written notes if they perceive
themselvesin such asituation since
specific incidents and benign explanations
go along way to convincing juries that
employers reasons are false. Employers
must clearly articulate and document the
reasons for making employment decisions
and provide these reasons to the affected
employees. Sometimes, this requires
having a difficult and uncomfortable
conversation. Although telling an
employee that she/he did not perform well
may not be easy, giving areason other than

pertaining to “mixed motive” cases, held that the

the real reason can be costly. Employees
should be given an opportunity to respond
so that employers can determineif there
are reasons for perceived under-
performance.

The second lesson is to be even-handed.
Putting some, but not all, employees under
microscopic scrutiny to record each and
every misstep provides fodder for
allegations of unegual and perhaps
unlawful conduct.

The third lesson isto be careful about
commentsin the workplace.
Discriminatory comments may provide the
juries the perceived insight they need to
conclude whether or not intentional
discrimination took place. In the end, the
jury will assessthe credibility of the
witnesses. If onesideis perceived as
dishonest then the jury is permitted to
conclude that dishonesty is a pretext for
unlawful discrimination.

Some Jobs May Require More
Flexibility

In Ward v. Massachusetts Health Research
Institute, the First Circuit opened the door
to greater scrutiny of the “essential
elements’ of ajob in disability
discrimination cases filed under the
Americans with Disabilities Act (ADA)
and Massachusetts Chapter 151B, § 4
(16). The employer in Ward had aflexible
schedule for its employees, allowing them
to arrive at work between 7. am. and 9
am. and leave any time after working for
seven and a half hours. However, the
plaintiff required an even more flexible
schedule due to a severe arthritic condition
which was worse in the morning and often
prevented him from arriving even by 9
am. When the plaintiff arrived after 9
am., he worked for the required seven and
ahaf hours. The Court ruled that regular
and timely attendance is not necessarily an
essential element of ajob and that
investigation into the particular
circumstances of the employee and the
employment environment is necessary to
determine whether accommodation is
reasonable or imposes an undue hardship
on the employer.

Thus, even the most accommodating of

employer faced an increased burden to show that

policies will not necessarily shield
employersfrom litigation. As
demonstrated by Ward, even some basic
elements of ajob, like attendance, can be
scrutinized by ajudge or jury to determine
how essential they areto aposition. The
specific circumstances of each employee’s
situation must be carefully examined to
determine if a reasonable accommodation
can be made before terminating an
employee. Blanket policiesfor flexible
time will not necessarily trandateinto a
reasonable accommodation. Employees
and employers should work together to
resolve issues of accommodation, rather
than employers attempting to “ pigeonhol€”
employeesto fit genera palicies, even
under circumstances like Ward, in which
the policy was relatively generous.

Employees should clearly address and
document complaints they make to their
employers. Thiscan create arecord that
will show the employee took appropriate
steps and the employer had notice of the
problem. It will also help the employer to
address the employee’ s situation and
perhaps avoid the need for litigation.
Employees should pay careful attention to
exactly what they are being told and ask
probing questions. If the employees do not
understand the answer to a question, they
should ask for clarification. Employees
should also ask, where appropriate, for
their employers to document the answers
to their questions.

The concepts described in this
newsletter are general in nature. One
must seek competent counsel before
implementing any of the ideas described
in this newsletter. This newsletter may
be deemed advertising under the rules
governing lawyers' conduct in
Massachusetts.



